STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

THE FLORI DA CHAPTER OF THE

AVERI CAN COLLEGE OF EMERGENCY

PHYSI Cl ANS, | NC.; AND

JORGE LOPEZ- FERRER, M D.,
Petitioners,

VS. Case No. 06-1901RX

DEPARTMENT OF HEALTH,
BOARD OF MEDI Cl NE,

Respondent,
and

THE AMERI CAN ASSOCI ATI ON OF
PHYSI CI AN SPECI ALI STS, | NC.

| nt ervenor.

N N N N N N N N N N N N N N N N N N N N N

FI NAL ORDER ON MOTI ON TO DI SM SS

Respondent, Departnent of Health, Board of Medi cine
(Board), and Intervenor, Anerican Associ ation of Physician
Specialists, Inc. (AAPS), filed a Motion to Disnmiss the Petition
for Formal Adm nistrative Hearing to Determine the Invalidity of
Rul e 64B8-11.001, Florida Admi nistrative Code, filed by
Petitioners, the Florida Chapter of the Anmerican Col | ege of
Emer gency Physicians, Inc. (FCEP), and Jorge Lopez-Ferrer, MD

The primary basis for the Motion to Dismss is that Petitioners



| ack standing to bring this rule challenge. Petitioners filed a
response i n opposition.

Section 120.56(1)(a), Florida Statutes, (2005) states that
any person substantially affected by a rule nmay seek an
adm ni strative determ nation of the rule on the ground that the
rule is an invalid exercise of delegated |egislative authority.
In order to denonstrate that a party is substantially affected
by a rule, one nust establish that application of the rule wll
result in "a real and sufficiently imediate injury in fact"” and
that "the alleged interest is arguably within the zone of

interest to be protected or regulated.” Florida Board of

Medi ci ne v. Florida Acadeny of Cosnetic Surgery, Inc., 808 So.

2d 243, 250 (Fla. 1st DCA 2002).
Trade or professional associations have standing in certain
circunstances to challenge a rule:

To be permitted to do so, the trade or

pr of essi onal associ ati on nust denonstrate
that [1] a substantial nunber of its
menbers, al though not necessarily a
majority, are 'substantially affected by
the challenged rule[;]. . . [2] the subject
matter of the rule [is] within the

associ ation's general scope of interest and
activity[;] and [3] the relief requested
[is] of the type appropriate for a trade
association to receive on behalf of its
menbers."’

| d., quoting Florida Hone Builders Ass'n v. Departnent
of Labor & Enpl oynent Security, 412 So. 2d 351 (Fla.
1982) .




Paragraph (8) of the Petition alleges that Florida
Adm ni strative Code Rule 64B8-11.001(7)(c) is an invalid
exerci se of delegated legislative authority because: (a) the
Board exceeded its grant of rul emaking authority when it
promul gated the Rule; (b) the Rule is arbitrary and capri ci ous;
(c) the Rule is not supported by conpetent substantial evidence;
and (d) the Board's actions in pronulgating the Rule were not
substantially justified.Y
Addi tionally, the Petition also alleges that Section
458. 3312, Florida Statutes, the |aw inplenented by the
chal | enged portion of the Rule, is an unlawful del egation of
| egi slative authority because it |acks specificity and
gui delines and grants the Board unbridled discretion to
determ ne what, if any, standards should be nmet by an
organi zati on applying for approval as a specialty recogni zing
agency in violation of Article Ill, Section 1 of the Florida
Consti tution.?
Section 24, ch. 97-264, Laws of Florida, created Section
458. 3312, Florida Statutes, which reads as foll ows:
A physician licensed under this chapter may
not hold hinself or herself out as a board-
certified specialist unless the physician
has received formal recognition as a
specialist froma specialty board of the
Anerican Board of Medical Specialties or
ot her recogni zi ng agency approved by the

board. However, a physician nay indicate
the services offered and may state that his




or her practice is limted to one or nore
types of services when this accurately
reflects the scope of practice of the
physi cian. (enphasis supplied)

Fl orida Adm nistrative Code Rule 64B8-11.001(2)(f) reads in
pertinent part as follows:

... For purposes of this rule, the Board
approves the specialty boards of the

Ameri can Board of Medical Specialties (ABMS)
as recogni zi ng agenci es, and such ot her
recogni zi ng agenci es as may request and
recei ve future approval by the Board based
upon the following criteria:

The Rul e then enunerates seven criteria that other
recogni zi ng agenci es nust neet to receive future Board approval.
The Rule identifies three "recogni zing agencies currently
approved" by the Board in subparagraphs (7)(a) through (c), to
i ncl ude AAPS.

The Petition sets forth a factual background regarding the
portion of the Rule being challenged. That is, in 2002, AAPS
petitioned the Board for a waiver or variance of the criteria of
Rul e 64B8-11.001(2)(f)1-7. The petition for waiver or variance
was granted by order of the Board in February 2002. The Board
t hen amended the Rule by adding AAPS as the third recogni zi ng
agency currently approved by the Board in 64B8-11.001(7)(c),
which is the subject of this rule challenge. The Board and AAPS

all ege that Petitioners' rule challenge is actually a collateral

attack on the action taken by the Board in granting AAPS s



petition for waiver or variance. This question need not be
reached to decide the Mdtion to Di sm ss.

Citing nunmerous cases as authority, the Board and AAPS
argue that the Petition does not sufficiently state specific
facts show ng that Dr. Lopez-Ferrer is substantially affected
and that the Petition does not include a specific showi ng of an
"injury in fact" that is within the "zone of interest"” protected
by the statute and the challenged rule inplementing it. The
Board and AAPS al so argue that the Petition does not attenpt to
show how a "substantial nunber" of the nenbers of Petitioner
FCEP are "substantially affected" by the chall enged rule.

The Petition includes the follow ng allegations regarding
st andi ng:

Petitioner's [sic] Standing

19. By permtting previously unqualified
physi cians to advertise thensel ves as
specialists in the area of energency
medi ci ne, the Rule substantially inpacts the
rights of hundreds of energency nedicine
physi ci ans represented by the FCEP who have
conpl eted a residency programin the
specialty of energency nedicine and are
board certified by ABMS [ Aneri can Board of
Medi cal Specialties] approved certifying
entities such as the ABEM [ Aneri can Board of
Emer gency Medi ci ne] and the AOBEM [ Aneri can
Ost eopat hi ¢ Board of Emergency Medi ci ne].

20. The Rule serves to confuse the public
and to allow previously unqualified
physi ci ans and physici ans | acki ng the sane
credentials, education, training and
certification as ABVMS board certified



energency nedi ci ne physicians to advertise
that they have certifications and
credentials equal to or the sane as ABMS
board certified energency physicians.

21. Despite the Board's assertions to the
contrary, the Petitioners have standing
under Florida law to challenge the validity
of the Rule. Petitioners have a substantia
interest in establishing and maintaining the
standards of education and conpetence
required for board certification in the
specialty of energency nedicine with the
State of Florida. Florida |aw recognizes
speci fically acknow edges [sic] this fact.
Section 458.301, Florida Statutes, states
that 'the practice of nmedicine is
potentially dangerous to the public if
conducted by unsafe and i nconpet ent
practitioners.'" The FCEP shares this

vi ewpoi nt and through its educational and
pr of essi onal purposes strives to help
prevent the practice of energency nedicine
by unsafe, inconpetent or unqualified
practitioners.

22. The FCEP asserts that the Board's
approval of the AAPS Petition has a
substantial inpact on energency physicians
in the State of Florida, a large majority of
whom are nenbers of the FCEP. The FCEP
further asserts that a significant anount of
data and information exists that was never
presented to the Board as part of the AAPS
Petition due to the proceedi ngs and
correspondence surroundi ng the approval of
the AAPS Petition and the Board's handling
of the AAPS Petition.

23. The relief requested by the Petitioners
herein is necessary to protect the public
health, safety, and welfare and to nmaintain
and clarify the public's understandi ng of
the specialty recogni zi ng agencies for
energency nedicine. The protection of the
public's health, safety and wel fare through
proper understandi ng of the energency



nmedi ci ne specialty is one of the primry
goal s, objectives and purposes of the FCEP
and all of the FCEP' s nenbers. Thus, both
the FCEP and its nmenbers are substantially
af fected by the Rule.

The Board and AAPS argue the follow ng in paragraph 13 of
the Mdtion:

13. The Petition makes amnbi guous and
generalized allegations of Petitioners
interest in nmaintaining standards of
training in accordance wi th ABMS standards,
protecting the practice of emergency
nmedi ci ne from physicians who are all egedly
not as qualified as ABMS certified energency
medi ci ne physicians, and protecting the
public fromconfusion as to the equality of
non- ABMS and ABMS certified energency
medi ci ne physicians. As in Board of
Optonetry, Petitioner's [sic] have failed to
acknow edge that the statute being

i npl emented by the chall enged rul e has
renoved any claimDr. Lopez-Ferrer or the
ot her nenbers of FCEP ever had to maintain
an ABMS standard for the recognition of
specialty certified enmergency room
physicians or to 'protect' the public from
non- ABMS certified energency nedicine

physi cians. The statute at issue, 8§

458. 3312, Florida Statutes, specifically
approves the recognition of non- ABMS
certified physicians and obliges the Board
of Medicine to set up a process by which to
approve recognition of non-ABMS certifying
agencies. In this case, Petitioner's (sic)
cannot assert an exclusive right to hold

t hensel ves out as specialty certified in
energency nedicine and are therefore not in
a position to assert a protected econom c
right and their general interest in
"protecting’ the quality of energency

medi cal care provided to the public is not
predi cated upon a legally recognized right
of sufficient inmediacy and reality to
support their standing to chall enge the



validity of the adopted rule. Board of
Optonetry v. Society of Ophthal nol ogy, 538
So. 2d 878,881 (Fla. 1st DCA 1988).

Particularly conpelling is a conparison of that argunent to

the court's opinion in Board of Optonetry, which reads in

pertinent part:

Appel |l ants argue that petitioners ignore the
significant change made by chapter 86-289 in
the statutory authority of optonetrists to
use certain topical ocular drugs. . . .In
the instant case, petitioners' right to
adm ni ster topical ocular drugs is no |onger
exclusively reserved to their field of
practice...and they are no longer in a
position...to assert a protected econom c
right that has been inpaired by the subject
rule.

538 So. 2d 878, 881.

Petitioners rely on, anong other cases, Board of Dentistry

v. Florida Dental Hygienist Association, Inc., 612 So. 2d 646

(Fla. 1st DCA 1993). After careful review of the court's

opi nion and the underlying Final Oder (D vision of

Adm ni strative Hearings, Case Nos. 89-4427RP and 90-0258RP

Cct ober 25, 1990), the undersigned is persuaded that Board of
Dentistry is distinguishable when conpared to the instant case.

While the court in Board of Dentistry ultimately found the

Fl ori da Dental Hygienist Association to have standing, it
acknow edged that that the issue of standing in the case was

"not easily resolved fromexisting case |aw' and was not "cl ear -



cut." Board of Dentistry, 612 So. 2d 646, 650. In reaching

this conclusion, the court recognized and di scussed the Board of

Optonetry deci sion:

In that case, Judge Zehner, witing for the
court, first pointed out that the
petitioners in that case . . .because of
statutory changes were no longer in a
position to assert a statutorily protected
econonmi c right that had been inpaired by a
rule. Judge Zehner then added:

' Consequently, petitioners' continuing
general interest in the quality of eye care
bei ng provided to the public is not

predi cated upon a legally recognized right
of sufficient inmediacy and reality to
support their standing to chall enge the
validity of the adopted rule."’

612 So. 2d 646 at 650, quoting from 538 So. 2d at 881.

The court in Board of Dentistry did not retreat fromits

decision in Board of Optonetry but distinguished it, relying

heavily on the legislative history of the controlling statute,
Section 466.007(2)(b), Florida Statutes (1989). That statute
required, in pertinent part, that an applicant who desired to be
licensed as a dental hygienist nust be a graduate of a dental
hygi ene col | ege or school approved by the board or accredited by

an accreditation agency. The Board of Dentistry court, and the

hearing officer below, traced the legislative history of the
statute in concluding that despite the use of the disjunctive
"or" in Section 466.007(2)(b), the Legislature intended to

restrict the Board of Dentistry in approving dental hygiene



schools or colleges to either accredited schools or coll eges or
unaccredi ted schools or colleges that were conparable to

accredited schools and coll eges. Board of Dentistry, 612 So. 2d

646, 653-654. This conclusion, based in |large part of the

| egislative history of the applicable statute, is

di stingui shable fromthe instant case, as ordinarily, the use of
the word "or" is generally construed in the disjunctive and

normal Iy indicates that alternatives were intended. Sparkman v.

McClure, 498 So. 2d 892 (Fla. 1986).
The undersigned i s persuaded that, under the rational e of

Board of Optonetry, Petitioners lack standing to bring this rule

chal | enge.

In their response to the Mdtion to Dismss, Petitioners
plead, in the alternative, that they be given an opportunity to
anmend the Petition "to assert and allege further facts which
evi dence the substantial effect the Rule has on Petitioners."
The effect of the Rule on Petitioners has been adequately pled
and need not be el aborated. Understanding the effect the Rule
has on Petitioners, this effect is insufficient to confer
standing on Petitioners in light of the |anguage of Section
458. 3312, Florida Statutes, which by its terns creates the
opportunity for the Board to approve other recogni zi ng agenci es

apart fromthose of ABMS.
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Accordi ngly, the undersigned finds that allow ng anendnent
to the Petition on this occasion would not allow Petitioners to
state a cause of action in this rule chall enge proceeding. See

Under educat ed Foster Children of Florida v. Florida Senate et

al., 700 So. 2d 66 (Fla. 1st DCA 1997).
Based upon the above, it is
ORDERED:
1. The Mdtion to Disnmiss is granted.
2. Petitioners' request to anend the petition is denied.
3. The hearing schedul ed for August 22 and 23, 2006, is

cancel ed.
DONE AND CORDERED this 21st day of July, 2006, Tall ahassee,

Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the derk of the
Di vision of Administrative Hearings
this 21st day of July, 2006.
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ENDNOTES

1/ The Board and AAPS correctly assert that the criterion that
a rule is not supported by conpetent substantial evidence as the
basis of a rule challenge was repealed in 2003 by s. 1, Ch.
2003-94, Laws of Florida.

2/ The Board and AAPS correctly assert that the undersigned is
w thout authority to decide constitutional challenges to
statutes or to existing rules. Departnent of

Adm ni stration, Division of Personnel v. Departnent of

Admi ni stration, Division of Adm nistrative Hearings, 326 So. 2d
187 (Fla. 1st DCA 1976).
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O fice of the Attorney Cenera
The Capitol, Plaza Level 01
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GrayRobi nson, P. A
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Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z A oud, Program Adm ni strator
Admi ni strative Code

Department of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399
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Tinmothy M Cerio, General Counse
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal wth the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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